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Mr. Pastore, from the Committee on Post Office and Civil Service, 
submitted the following 


REPORT 
[To accompany 8. 1828] 


The Committee * Post Office and Civil Service, to whom was 
referred the bill (S. 1828) to exempt certain civilian employees of the 
Department of De ion from the laws governing the employment, 
removal, classification, pay, retirement, leave, and disability and des ith 
compensations of Federal officers and employees, having considered 
removal, classification, pay, retirement, leave, and disability and death 
compensations of Federal officers and employees, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill as amended do pass. 


PURPOSE 


The purpose of this proposed legislation is to clarify the status of 
certain employees of the Department of Defense. 

Service exchanges, clubs, messes, and other activities which are the 
subject of the bill are commercial-type operations similar to retail 
business. Fund controls, budgeting, and procurement are operated 
in accordance with methods of private commercial enterprise. T:.ese 
activities employ many short-term employees, the rates of pay must 
be competitive, and the operations must be successful within the 
limitation of their operating income, which does not come from ap- 
propriated funds. 

STATEMENT 


Although it does not appear that employees such as those here 
involved generally have been considered subject to the laws relating 
to pay, leave, retirement, ete., of Federal employees, there is con- 
siderable doubt as to their future status in that respect as the result 
of a recent decision of the United States Supreme Court. The De- 
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partment of Defense has continued to hold the view that personnel 
in these service-exchange operations should not be subject to laws 
governing conditions of employment of Federal employees. On the 
other hand, the Civil Service Commission, since the Supreme Court 
decision, has felt compelled to adopt a contrary view; namely, that 
these employees are subject to all the laws governing Federal em- 
ployees unless legislation is enacted granting specific exemptions. 

The Bureau of the Budget, the Department of Defense, and the 
Civil Service Commission are in full agreement that the business-type 
nature of these operations makes it undesirable that service-exchange 
personnel be subject to the laws governing Federal employment. 

Attached hereto and made a part of this report are letters from the 
Assistant Secretary of Defense, the Civil Service Commission, and 
the Bureau of the Budget, all favoring the enactment of S. 1828: 


ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., August 1, 1951. 
Hon. Ouin D. JoHNston, 
Chairman, Post Office and Civil Service Committee, 
United States Senate. 

Dear Mr. CuarrMan: I refer to your letter of July 11, 1951, to the Secretary 
of Defense requesting the views and recommendations of the Department of 
Defense with respect to proposed legislation, to exempt certain civilian employees 
of the Department of Defense from the laws governing the employment, removal, 
classification, pay, retirement, leave, and disability and death compensations of 
Federal officers and employees, which would be authorized by 8S. 1828 now pend- 
ing before your committee. 

That bill is a part of the Department of Defense legislative program for 1951 
and it has been approved by the Bureau of the Budget. The Department of 
Defense recommends that it be enacted by the Congress. 

The views and recommendations of the Department of Defense with respect 
to that bill are set forth in a letter dated June 25, 1951, transmitting a draft of 
that bill to the chairman of the Senate Committee on Armed Services in accord- 
ance with a long-established custom relating to the transmittal of legislative 
proposals to the Congress. For your information I am enclosing four copies of 
that letter. 

Sincerely, 
DanieL K. EpWarps. 

Enclosures, 

AssIsTANT SECRETARY OF DEFENSE, 
Washington, D. C., June 25, 1951. 
Hon. Ricuarp B. RvusseE 1, 
Chairman, Committee on Armed Services, 
United States Senate. 


Dear Mr. CuarrMan: There is forwarded herewith a draft of proposed legisla- 
tion to exempt certain civilian employees of the Department of Defense from the 
laws governing the employment, removal, classification, pay, retirement, leave, 
and disability and death compensation of Federal officers and employees. 

This proposal is a part of the Department of Defense legislative program for 
1951 and it has been approved by the Bureau of the Budget. The Department 
of Defense recommends that it be enacted by the Congress. 

Purpose of the legislation.—This proposed legislation is intended to clarify, with 
respect to the laws governing the employment, removal, classification, pay, retire- 
ment, leave, and disability and death compensations of Federal officers and em- 
ployees, the position of certain personnel who are not compensated from funds 
appropriated by Congress, but who are employed by the Department of Defense 
in the Army and Air Force Exchange Service, Army and Air Force Motion Picture 
Service, Navy exchanges, Marine Corps exchanges, and other instrumentalities 
of the United States which are conducted for the comfort, pleasure, contentment, 
and menta! and physical improvement of personnel of the Department of Defense. 

During the past several years the question has arisen as to whether these em- 
ployees are within the purview of the laws and regulations governing the civil 
service. The Civil Service Commission has expressed the view that exclusion of 
such employees from the general category of Federal employees is improper. 
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The Department of Defense does not believe these employees should be in- 
cluded within the Federal civil service. To place such employees under civil- 
service rules and regulations would be detrimental to the operations involved and 
would impose a substantial hardship upon the normal operations of agencies en- 
gaged in non-appropriated-fund activities. Since installation population is subject 
to rapid change it is necessary to operate exchanges to meet existing needs. At 
times it is necessary to employ and release these workers on a daily basis. Sub- 
jecting these employees to the laws pertaining to civil service would be a definite 
handicap to both these workers and the employing agency and would retard 
recruitment and add to the financial and administrative burden of the operation. 

Legislative references.—Legislation similar to this proposal was included in the 
Department of Defense legisiative programs for 1949 and 1950 and submitted to 
the Eighty-first Congress with the approval of the Bureau of the Budget (S. 4006 
introduced Aug. 2, 1950). 

Public Law 734, Eighty-first Congress, approved August 28, 1950 (H. R. 6000), 
amends the Social Security Act so as to extend age-old and survivors’ benefits 
to these employees paid from nonappropriated funds. In addition, section 202 
(23), of the Classification Act of 1949 (Public Law 429, 8Ist Cong.) exempts 
employees paid from nonappropriated funds from the provisions of that act. 

The above-mentioned laws, however, do not adequately clarify the status of 
the subject employees with respect to other laws generally applicable to Federal 
employees, such as appointment and removal, annual and sick leave, and dis- 
ability and death compensations. The proposed legislation will provide this 
essential clarification. 

Cost and budget data.—There will be no additional cost to the United States 
from enactment of the proposed legislation. 

Department of Defense action agency.—The Department of the Army has been 
designated as the_representative of the Department of Defense for this legislation 

Sincerely, 
DanieEL K. EpWarps. 

Enclosure. 





Unirep States Civint Service ComMISsION, 
Washington, D. C., July 24, 1961. 
Hon. Ourn D. JOHNSTON, 
Chairman, Post Office and Civil Service Committee, 
United States Senate. 

DeaR SENATOR JOHNSTON: Further reference is made to your letter of July 11, 
1951, requesting the Commission’s comments on 8. 1828, a bill to exempt certain 
civilian employees of the Department of Defense from the laws governing the 
employment, removal, classification, pay, retirement, leave, and disability and 
death compensations of Federal officers and employees. 

S. 1828 provides that laws pertaining to the employment, removal, classifica- 
tion, pay, retirement, leave, and disability and death compensations of Federal 
officers and employees shall not be construed as being applicable to those civilian 
employees, compensated from nonappropriated funds, of the Army and Air Force 
Exchange Service, Army an Air Force Motion Picture Service, Navy exchanges, 
Marine Corps exchanges, and other instrumentalities of the United States under 
the jurisdiction of the Department of Defense, conducted for the comfort, 
yleasure, contentment, and mental and physical improvement of personnel of the 
Depaxtmend of Defense. 

‘the question of the status of employees of the Army Exchange Service, Navy 
exchanges (formerly Navy ships’ service stores), and similar activities has been 
pending for a number of vears. Up to the present time the fundamental question 
involved has been whether or not these groups of employees have the. status of 
employees of the United States. If they are held to be employees of the United 
States the personnel laws applicable to Federal employees generally would be 
applicable to them in the absence of specific statutory exception. 

The military establishments have heretofore taken the position that persons 
employed in these various activities are not employees of the United States 
because they are not paid from appropriated funds, and that the activities them- 
selves were not Federal Government operations as such but were commercial-t ype 


operations conducted by and for personnel of the military establishments. 
lor many vears the Commissiom shared this viewpoint with respect to the 
status of these employees. Based upen early decisions of the Court of Claims, 


and decisions of the accounting officers of the Government, the Commission 
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determined that employees of post exchanges were not Government employees 
in the executive service but were employees of the exchanges working under what 
amounted to a private contract of employment. This ruling was followed prior 
to a decision of the Supreme Court of the United States concerning the status 
of Army post exchanges (Standard Oil Company v. Johnson, 316 U. 8. 481, decided 
June 1, 1942). 

As a result of this decision of the Supreme Court a number of problems arose 
in connection with the status of employees of exchanges and similar activities. 
The Commission believed that it was necessary to consider persons employed in 
these activities as Federal employees and subject to the usual personnel laws. 
However, the Departments of the Army and Navy have not agreed with the 
Commission, and the purpose of 8. 1828 is to clarify the matter. 

It is not entirely clear from the bill whether or not the Department is still 
trying to maintain the position that persons employed by these organizations 
are not Government employees. The fact that the Department seeks legislation 
exempting these persons from the laws generally applicable to Government 
employees raises a presumption that they do have the status of employees of the 
United States—otherwise, such legislation would be unnecessary. However, the 
bill refers to these organizations as “instrumentalities of the United States.”’ 
Certain agencies—not primarily Federal agencies, but rendering to some extent 
or in certain respects Federal service—have been held to be Government instru- 
mentalities exempt from State taxation on the theory that the tax imposes a 
burden that may hinder the exercise of their Federal services. Thus, certain 
instrumentalities of the Government, in which there are private interests, are 
not necessarily departments of the Government performing governmental func- 
tions merely because the Government has sufficient interest therein to exempt 
them from taxation. Federal Reserve banks are examples of such instrumentali- 
ties. While in a certain sense they are ‘“‘under’’ the Federal Government, they 
are not primarily Federal agencies and the employees of such instrumentalities 
are not employees of the United States. In Standard Oil Company v. Johnson, 
supra, the Supreme Court fixed the status of post exchanges as “integral parts of 
the War Department”’ rather than as “‘instrumentalities of the United States.” 

Inasmuch as 8. 1828 describes the Army and Air Force Exchange Service and 
similar organizations as “‘instrumentalities of the United States,” it is doubtful 
‘that its enactment would establish beyond question the exact status of persons 
employed therein. Although the legislation would except employees of these 
instrumentalities from the laws mentioned therein, it is necessary, for other 
purposes, to establish whether they are considered Federal employees while em- 
ploved in such instrumentalities. For example, in the event they are employed 
in Federal positions subsequent to employment in one of these instrumentalities 
they would be entitled to count service in such organizations as creditable service 
under the Civil Service Retirement Act, for civil-service reinstatement purposes, 
and for retention-credit purposes in reductions in force, if service in the Army 
Exchange Service and similar organizations is recognized as Federal employment. 

In view of the type of activities carried on by the Army and Air Force Exchange 
Service and other instrumentalities covered by 8. 1828, and since the employees 
concerned are paid from nonappropriated funds, the Commission would have no 
objection to its enactment. However, since this legislation would not settle the 
fundamental question as to whether or not the employees concerned are Federal 
employees, the Commission believes that it would be desirable to have 8. 1828 
clarify the point as to whether service rendered in these nonappropriated-fund 
activities shall be credited for any purpose in which total length of Federal service 
is a factor in civil-service and personnel administration. 

Should hearings be stheduled on this bill the Commission would appreciate 
being given an opportunity to testify. 

The Commission, in accordance with established procedure, has been informed 
by the Bureau of the Budget that there would be no objection to the presentation 
of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 


ROBERT RAMSPECK, Chairman, 
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or 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., August 9, 1951. 
Hon. Ourn D. Jounston, 
Chairman, Senate Committee on Post Office and Civil Service, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR JOHNSTON: This will acknowledge your letter of July 11, 
1951, inviting the Bureau of the Budget to comment on 8. 1828, to exempt certain 
civilian employees of the Department of Defense from the laws governing the 
employment, removal, classification, pay, retirement, leave, and disability and 
death compensations of Federal officers and employees. 

Service exchanges, clubs, messes, and the other activities which are the subject 
of this bill are commercial-type operations similar to retail business. Fund 
controls, budgeting, and procurement are operated in accordance with methods 
of private commercial enterprise. These activities employ many short-term 
employees, the rates of pay must be competitive, and the operations must be 
successful within the limitation of their operating income, which does not come 
from appropriated funds. It is the experience of the Department of Defense 
that service-exchange personnel operations should be flexible so that needed 
rapid adjustments may be made. 

For many years, the military departments and the Civil Service Commission 
had not regarded these employees as subject to statutes governing Federal em- 
ployment. However, a decision of the United States Supreme Court has thrown 
doubt on that position. Nevertheless, the Department of Defense has continued 
to hold the view that personnel in these service-exchange operations should not be 
subject to laws governing conditions of employment of Federal employees. On 
the other hand, the Civil Service Commission, since the Supreme Court decision, 
has felt compelled to adopt a contrary view; namely, that these employees are 
subject to all the laws governing Federal empioyees unless legislation is enacted 
granting specific exemptions. 

The Department of Defense and the Civil Service Commission are in full agree- 
ment that the business-type nature of these operations makes it undesirable that 
service-exchange personnel be subject to the laws governing Federal employment. 
It is clear that the immediate and pressing need is for legislative exemption from 
statutes governing employment, removal, classification, pay, retirement, leave, 
disability and death compensation of Federal employees. Under such exemptions, 
timely administrative adjustments may be made, geared to the fluctuating per- 
sonnel situation that is characteristic of retail-business operations. 

We understand that the majority of employees concerned are filling positions 
which the Civil Service Commission, because of the conditions of employment, 
usually places on schedule A under the civil-service laws. Such positions are 
filled by the employing agencies without competitive examinations. 

The Bureau of the Budget believes that employees of service-exchange opera- 
tions should be exempt from the statutes as set forth in H. R. 4763 and therefore 
commends the bill to the favorable consideration of your committee. This 
Bureau recommends that the question of legislative declaration concerning the 
status of these employees in other respects be held in abeyance until the current 
inquiry of the Department of Defense concerning this complex matter is com- 
pleted. 

Sincerely yours, 
F. J. Lawton, Director. 


The committee therefore recommend the enactment of S. 1828 to 
accomplish this objective. 





